
Non-Disclosure, Confidentiality AND 

NON-SOLICITATION AGREEMENT

This Non-Disclosure, Confidentiality and Non-Solicitation Agreement (“Agreement”), is made and entered into this 1 day of January, 2018, by ADD NAME and between Avadium Design, an Arizona limited liability company, and its officers, directors, managers, members, employees, agents, and affiliates (“Avadium Design”), having its principal place of business at 5425 E. Bell Rd., Suite 105, Scottsdale, Arizona 85254 and ADD NAME, a ________________________, and its officers, (“CLIENT”), and having its principal place of business at ___________________________________________________________________________.  Each of ADD NAME and Avadium Design are a “Party” and collectively are the “Parties”.
AGREEMENT
NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth and other good and valuable consideration, the Parties agree as follows:
1. “Confidential Information” means information and ideas in any form whatsoever which relate to ADD NAME and the ADD NAME Products, which is not published or otherwise generally available to the public.  Confidential Information includes, but is not limited to, the following:  (i) financial information, plans, materials, market and sales strategies, projections, business processes, unique servicing techniques, research and development, pricing and cost information, materials or other information relating to the present or future business of ADD NAME and the ADD NAME Products; (ii) discoveries, inventions, concepts, and ideas, whether patentable or not, including, without limitation to the nature and results of research and development activities, techniques, and “know-how”; (iii) any other materials or knowledge related to the business plans or activities of ADD NAME that are not generally known to others; (iv) ADD NAME customers, banking partners and other service providers; and (v) any materials or knowledge described above that ADD NAME treats as confidential or proprietary or designates as such.

2. Confidentiality and Non-Disclosure.  Avadium Design understands, agrees and acknowledges that upon execution of this Agreement and delivery by ADD NAME, it will have access to Confidential Information of ADD NAME, which Avadium Design is required to maintain in trust and confidence.  Accordingly, Avadium Design, along with any divisions or subsidiaries thereof, agrees as follows:

a. That all Confidential Information provided by ADD NAME is and shall remain the property of ADD NAME, at all times whatsoever, and that such Confidential Information will not be used by Avadium Design in any way detrimental to ADD NAME.

b. Avadium Design will maintain in strict confidence under appropriate safeguards all Confidential Information received by Avadium Design from ADD NAME and that it will not use the Confidential Information for any purpose other than to evaluate the Transaction.
c. Avadium Design will not use the Confidential Information for the benefit, direct or indirect, of any other person or entity other than ADD NAME.

d. Avadium Design will not disclose such Confidential Information to any third party, other than (i) its advisors, consultants, attorneys or employees (“Representatives”) who need to know such information for the purpose of evaluating the Transaction and provided that such Representatives agree in writing to be bound by the provisions hereof; (ii) as a consequence of the Parties executing and delivering a definitive written agreement permitting the use of the Confidential Information identified therein; (iii) at the written direction of ADD NAME; (iv) where such Confidential Information is, or becomes, published or otherwise generally available to the public other than through the fault of Avadium Design, or which is at the time of disclosure already in the possession of Avadium Design; or (v) to the extent necessary to comply with the law or the valid order of a court of competent jurisdiction, in which event Avadium Design shall so notify ADD NAME as promptly as practicable (and, if possible, prior to making any disclosure) and shall seek confidential treatment of such information.
e. Avadium Design hereby agrees to indemnify ADD NAME for any and all damages (including without limitation, reasonable attorneys’ and experts’ fees) resulting from the disclosure of any Confidential Information by it or its Representatives except as permitted herein.
3.  Non-Disclosure of Existence of Negotiations.  Without the prior written consent of ADD NAME, or unless required by law, Avadium Design or its Representatives shall not disclosure to any other person that it has received the Confidential Information or that discussions or negotiations are taking place, or have taken place, between the Parties concerning the Transaction, and the status of those discussions or negotiations.
4. Reproduction, Marking and Return of Documents.  Avadium Design agrees not to make any copies of the Confidential Information or to reproduce the Confidential Information in any form without the express written permission of ADD NAME.  Avadium Design shall cause all computer disks, written materials and other documents relating to or containing the Confidential Information, including, among other things, all specifications, reports and notes, and all copies, reprints and reproductions thereof, to be plainly marked to indicate the secret and confidential nature thereof.  Upon written notice from ADD NAME, Avadium Design agrees to promptly deliver to ADD NAME all Confidential Information received by Avadium Design pursuant to this Agreement including all copies, summaries, analyses or extracts thereof and shall certify to ADD NAME that Avadium Design has fully complied with ADD NAME instructions and has not retained all or any portion of the Confidential Information.  All notes, studies, reports, memoranda and other documents prepared by Avadium Design or its Representatives that contain or reflect the Confidential Information shall be destroyed upon written request of Shawn Ladale for the return of the Confidential Information.  

5. Non-solicitation of ADD NAME Customers or Business Contacts.  During the relationship between ADD NAME and Avadium Design and for a period of two (2) years following the termination for any reason of the relationship between ADD NAME and Avadium Design, Avadium Design shall not, whether directly or indirectly, on its own behalf or on behalf of any Person, contact, solicit or encourage any customer, prospective customer, supplier or prospective supplier of ADD NAME to cease doing business with, reduce the amount of business or volume of business done with ADD NAME, change in a manner adverse to ADD NAME the terms and conditions under which business with ADD NAME is conducted, do business with Avadium Design instead of the ADD NAME, or otherwise refrain from doing business with ADD NAME.  “Person” means any individual, corporation, limited liability company, partnership, joint venture, association, joint-stock company, trust, unincorporated organization or other entity.
6. No Warranties.  ADD NAME makes no representations or warranties regarding the accuracy or completeness of any Confidential Information disclosed except as may be expressly set forth in a definitive written agreement between the Parties with respect to the Transaction and in accordance with the terms and conditions thereof.

7. Definitive Agreement.  Unless and until a definitive written agreement between the Parties with respect to the Transaction has been executed and delivered, neither Party shall be under any legal obligation of any kind whatsoever with respect to the Transaction by virtue of this or any other written or oral expression by either of them or their Representatives, except, in the case of this Agreement, for matters specifically agreed to herein.

8. Term.  This Agreement shall continue in force for as long as any portion of the Confidential Information remains Confidential Information, i.e. does not become subject to any limitations in Paragraphs 2(c) and 3, and shall specifically survive the return of the documents as provided in Paragraph 4.
9. Breach.  In the event of a material breach of this Agreement, ADD NAME shall all rights at law or in equity.  Without limiting the generality of the foregoing, in the event of a material breach of this Agreement, because the actual damages suffered by ADD NAME would be impracticable or extremely difficult to determine, the Parties agree that ADD NAME may, without prejudice to any other remedies which it has, immediately obtain and enforce injunctive relief prohibiting breach of this Agreement and/or an order compelling specific performance of this Agreement.

10. Successors.  This Agreement shall be binding upon and inure to the benefit of the Parties and their respective successors and assigns.

11. Choice of Law; Jurisdiction and Venue.  This Agreement shall be deemed to be made under, and shall be construed in accordance with and governed by the laws of the State of Arizona without regard to the conflicts or choice of law provisions thereof.  Any action to enforce any provision of this Agreement or to obtain any remedy with respect hereto shall be brought in exclusively in Federal or State Court in Maricopa County, Arizona and for this purpose each Party hereby expressly and irrevocably consents to the jurisdiction and venue of such Court.

12. Interpretation.  The Parties agree that each of them have had the opportunity to review and revise this Agreement and that any rule of interpretation or construction to the effect that ambiguities are to be resolved against the drafting party shall not apply in the interpretation or construction of this Agreement.

13. Proceeding Expenses.  In any controversy, claim or dispute arising out of, or relating to, this Agreement or the method and manner of performance hereof, the prevailing Party, as determined by the court (or as applicable the mediator, arbitrator, etc.), shall be entitled to and shall award, in addition to any other relief, proceeding expenses.  If neither Party wholly prevails, the Party that substantially prevails, as determined by the court (or as applicable the mediator, arbitrator, etc.), shall be awarded proceeding expenses.  In determining the award of proceeding expenses, attorneys’ fees, proceeding costs, costs of investigation and other reasonable expenses shall be included.  For the purposes of this provision, the term “proceeding” shall include mediation, arbitration, administrative, bankruptcy and judicial proceedings, including appeals therefrom.

14. Entire Agreement, Amendment and Waiver.  This Agreement constitutes the entire agreement of the Parties and the provisions hereof shall supersede any and all prior agreements or understandings relating to the same subject matter.  This Agreement may be amended only by a writing signed by a duly authorized representative of both Parties. No waiver of any of the provisions of this Agreement shall be deemed, or shall constitute, a waiver of any other provision, whether or not similar, nor shall any waiver constitute a continuing waiver.  No waiver shall be binding unless executed in writing by the Party making the waiver.

15. Severability.  The invalidity or unenforceability of any particular provision of this Agreement shall be construed in all respects as if such invalid or unenforceable provisions were omitted.

16. Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which shall constitute one and the same instrument.  The partially executed signature page of any counterpart of this Agreement may be attached to any other partially executed counterpart of this Agreement without impairing the legal effect of the signature(s) on such signature page.  The exchange of copies of this Agreement and of signature pages by facsimile or other electronic transmission shall constitute effective execution and delivery of this Agreement as to the parties and may be used in lieu of the original Agreement for all purposes. Signatures of the parties transmitted by facsimile or other electronic means shall be deemed to be their original signatures for all purposes.
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be signed by their duly authorized officers as of the day and year first above written.

	“ADD NAME”
	“Avadium Design”



	By: 

Name: 
Its:  

Date:  


	By:  

Name:  

Its:  

Date: 


2

